
http://shop.wki.it/Cedam/Libri/Eu_Financial_Law_An_introduction_s608967.aspx?utm_source=estpdf&utm_medium=shopwki&utm_campaign=estratto


© Wolters Kluwer Italia� VII

TABLE OF CONTENTS

Acknowledgments....................................................................................	 XXV
Foreword (by Sir William Blair)...............................................................	 XXVII
Preface.......................................................................................................	 XXXI

Part 1
The Composite EU Legal Order of Financial Markets

Chapter 1 – A Brief History of the Evolution of Financial Institutions  
and of their Regulation

1.	 Why an historic perspective is useful to set the stage and better 
understand the current financial legal order..........................................	 3

2.	 The origin of capital markets and of the Stock Exchanges: (A) A brief 
overview of the European early antecedents.........................................	 6
(a)	 The Flemish and Dutch private origins........................................	 6
(b)	 The French Exchange, the Mississippi Bubble and the first 

experiments of public regulation in the 18th Century....................	 9
(c)	 The first London Exchange and the Bubble Act: scandals and 

group interests as propellers for emotional regulation..................	 12
(d)	 The German and Austrian Exchanges of the 18th Century............	 15

3.	 The origin of Stock Exchanges: (B) The 19th Century evolution and the 
growing economic and political role of national Stock Exchanges.......	 15
(a)	 The London Stock Exchange and the 1844 Companies Act.........	 16
(b)	 The Paris Stock Exchange and its public regulation.....................	 18
(c)	 The Italian Stock Exchanges of the 19th Century and liberal 1882 

Code of Commerce.......................................................................	 20
4.	 Comparative perspectives in the rise of modern banking......................	 23

(a)	 The English Lombard Street, and the importance of money 
markets..........................................................................................	 23

(b)	 Continental European banking models.........................................	 27
5.	 Towards the contemporary capital market regulation. (A) The engine of 

change: American legislative history from 1870 to 1933-1934............... 	 30
(a)	 State blue sky laws........................................................................	 34
(b)	 The federal intervention in the Great Depression.........................	 37

202612_Quarta_Bozza_FM.indd   7 24/10/16   6:32 PM



Table of contents

VIII	 © Wolters Kluwer Italia

6.	 Towards the contemporary capital market regulation. (B) The long 
dominance of the US regulatory model: from the New Deal to the 
Sarbanes Oxley and Dodd Frank Acts...................................................	 39
(a)	 An overview of the New Deal regulatory framework...................	 40
(b)	 The major amendments to the federal regulatory framework up 

to the new Millenium....................................................................	 41
(c)	 The new Millenium reforms: the Sarbanes Oxley and Dodd 

Frank Acts.....................................................................................	 44
7.	 The evolution of American and European banking regulation throughout 

the 20th Century and in the aftermath of the 2007 financial crisis.......... 	 46
(a)	 US banking regulation..................................................................	 47
(b)	 European banking regulation........................................................	 52

8.	 The construction of a pan-European capital market: from a slow start 
to the impetus of the Financial Services Action Plan and its aftermath 
following the 2007 Financial Crisis until the 2015 Capital Markets 
Union initiative......................................................................................	 58
(a)	 From the Segré Report to the FSAP.............................................	 59
(b)	 The 1999 FSAP and the regulatory approach until the 2007 

Financial Crisis.............................................................................	 65
(c)	 The regulatory reform after the 2007 Financial Crisis until the 

2015 Capital Markets Union initiative..........................................	 69
9.	 The economic determinants of the Banking Union and of the CMU: 

factual evidence on the European financial structure underpinning 
regulatory reforms.................................................................................	 78

Chapter 2 – The Composite Structure of eu Financial Regulation

1.	 The multi-faceted nature of financial rules............................................	 87
(a)	 Financial regulation matters also at the sunset of state-centered 

legislation......................................................................................	 88
(b)	 The peculiar substance and the multi-level structure of the current 

composite regulatory framework...................................................	 89
2.	 Public v. private modes of regulation....................................................	 93

(a)	 The benefits of self-regulation......................................................	 95
(b)	 The costs of self-regulation...........................................................	 96
(c)	 How real are the differences between external and self-

regulation?.....................................................................................	 97
(d)	 The coexistence between self-regulation and external regulation: 

the decisive role of co-regulation..................................................	 98
3.	 Self and external regulation from an international supervisory 

perspective: what future?.......................................................................	 99

202612_Quarta_Bozza_FM.indd   8 24/10/16   6:32 PM



Table of contents

© Wolters Kluwer Italia� IX

4.	 A few lessons on regulation from the crisis: success, threatened 
demise and future of “principles-based”, “outcomes-focussed” and 
“judgement-based” regulation...............................................................	 104

5.	 Financial regulation and fundamental rights protection........................	 106
(a)	 The applicability of the EU Charter in a composite situation.......	 107
(b)	 The applicability of the ECHR in a composite situation..............	 110
(c)	 The applicability of “principles” and the applicability to legal 

persons..........................................................................................	 112
(d)	 Who is protected by fundamental rights?.....................................	 114
(e)	 What fundamental rights are mostly implicated?.........................	 115

6.	 Primary and secondary EU law. The Treaty’s legal basis for EU 
financial law and the multi-level European Single Rule Book.............	 116

Part 2
The Composite EU System for Implementation,  

Enforcement and Adjudication

Chapter 3 – The Regulation of the European System of Financial  
Supervisors

1.	 The European antecedents of the 2010 reform: an overview and a brief 
illustration of the international and comparative context......................	 123

2.	 Decentralised national oversight: the allocation of oversight functions 
on cross-border activities.......................................................................	 129
(a)	 Home country control and mutual recognition.............................	 129
(b)	 The several forms of institutionalised cooperation between home 

and host competent authorities......................................................	 132
(c)	 The exceptional departure from home country control.................	 134
(d)	 Joint decision-making of two or more competent authorities, 

through colleges of supervisors, and delegation of decision 
making...........................................................................................	 135

3.	 Centralised regulatory supervision conferred upon the European 
System of Financial Supervisors...........................................................	 138
(a)	 The establishment of the European Systemic Risk Board............	 138
(b)	 The establishment of sector-specific ESAs...................................	 140

4.	 The legal basis for the establishment of the ESFS and its implications 
on the design of the European supervisory architecture........................	 142

5.	 The governance of the ESAs under the founding Regulations..............	 151
6.	 The tasks conferred upon the European Supervisory Authorities 

according to the founding Regulations. Delegated and implementing 
regulatory supervision and more...........................................................	 154

7.	 Judicial and quasi-judicial review in the ESFS.....................................	 157

202612_Quarta_Bozza_FM.indd   9 24/10/16   6:32 PM



Table of contents

X	 © Wolters Kluwer Italia

(a)	 Quasi-judicial review and the Board of Appeal............................	 158
(b)	 Internal administrative review under Banking Union rules..........	 167
(c)	 Judicial review by the CJEU.........................................................	 168

8.	 The SSM as a propeller and blueprint for future integrated oversight 
supervision? The Capital Markets Union initiative and the ways open 
to the future of supervision in the securities sector...............................	 172
(a)	 The need to support EU-wide resolution tools as an engine for 

supervisory reform........................................................................	 172
(b)	 The Capital Markets Union initiative and its implications on 

supervisory architecture................................................................	 175

Chapter 4 – The Single Supervisory Mechanism (SSM) and the Single 
Resolution Mechanism (SRM)

1.	 The need for enhanced banking supervision within the Euro area. 
An introduction......................................................................................	 183

2.	 The SSM Regulation: an overview........................................................	 186
3.	 The SSM distribution of micro- and macro-prudential supervisory 

competences between the ECB and the relevant NCAs........................	 190
4.	 The SSM horizontal and vertical distribution of regulatory 

competences.......................................................................................... 	 194
(a)	 The horizontal distribution of regulatory competences................	 195
(b)	 The vertical distribution of regulatory competences....................	 196

5.	 Judicial review in general for the SSM framework, and specific rights 
in procedures for the imposition of penalties........................................	 203
(a)	 Judicial review of SSM acts..........................................................	 203
(b)	 Judicial review on administrative penalties applied under Article 

18 of the SSM Regulation.............................................................	 207
6.	 The ECB and financial stability (I). The Gauweiler case, and the use 

of monetary policy tools in a context of financial stability...................	 213
(a)	 Gauweiler and unconventional monetary policy..........................	 213
(b)	 Proportionality as the standard of review.....................................	 220
(c)	 The limits to unconventional monetary policy: a blueprint..........	 221

7.	 The ECB and financial stability (II). The exercise of financial stability 
competences by the ECB, including Lender-of-Last resort (LoLR).....	 222
(a)	 Could LOLR functions fit within the ECB’s monetary 

mandate?.......................................................................................	 223
(b)	 How Far into “Unchartered Waters”? Fitting LOLR functions 

within other core mandates...........................................................	 225
8.	 Reconciling the ECB’s SSM and monetary functions...........................	 226

(a)	 The prevalence of monetary policy over prudential supervision...... 	 226
(b)	 Implications for supervised credit institutions..............................	 229

202612_Quarta_Bozza_FM.indd   10 24/10/16   6:32 PM



Table of contents

© Wolters Kluwer Italia� XI

9.	 The Single Resolution Mechanism and the Single Resolution Fund 
for credit institutions and investment firms covered by consolidated 
supervision.............................................................................................	 232
(a)	 The SRM: an overview.................................................................	 233
(b)	 Horizontal and vertical distribution of regulatory competences......	 236
(c)	 Quasi-judicial and judicial remedies within the SRM..................	 238

Part 3
The Composite Structure of the EU Legal Order on Financial  

Demand and Supply. Towards an EU Transparency Code?

Chapter 5 – The EU Regulation of the Demand Side of the Market

1.	 A brief introduction on financial demand and on fund-takers’ clusters: 
financial products and their issuers.......................................................	 243
(a)	 The fundamental (and blurring) divide between financial 

products: direct bank lending v. capital markets securities...........	 243
(b)	 The economic importance and regulatory centrality of non-

financial corporate issuers.............................................................	 245
(c)	 The expansion of demand side regulation beyond corporate 

issuers: the case of crowd-funding................................................	 251
(d)	 Government and municipal securities...........................................	 256
(e)	 Financial products issued to finance and reward environmental 

protection: emission allowances...................................................	 274
(f)	 Financial products as normative products: the European 

definition.......................................................................................	 278
2.	 The traditional centrality of the corporate issuer and the issuer-investor 

relationship............................................................................................	 280

Section 1. The ex ante and market-reliant approach

3.	 Mandatory requirements for admission to listing..................................	 287
4.	 Mandatory disclosure requirements in the offering stage. The 

prospectus of the corporate issuer.........................................................	 293
5.	 An introduction on open-end and closed-end mutual funds: from 

market-reliant views based on cross-border competition to the current 
market-design ‘consumeristic’ regulation.............................................	 315

6.	 On-going mandatory disclosure requirements: periodic information 
and Market Abuse regime......................................................................	 320
(a)	 Periodic information: accounting standards and ESMA role as a 

central access point for regulated information..............................	 320

202612_Quarta_Bozza_FM.indd   11 24/10/16   6:32 PM



Table of contents

XII	 © Wolters Kluwer Italia

(b)	 Market Abuse regime: rationale between market-reliant and 
market-design, and relevance for issuers......................................	 325

7.	 Take-over bids and their information-based regulation to protect 
investors’ exit decisions.........................................................................	 328
(a)	 The US federal information-based regulation on takeovers.........	 328
(b)	 The European information-based regulation on takeovers...........	 329

Section 2 The ex ante and principal-agent approach

8.	 Corporate governance of non-financial corporate issuers.....................	 333
(a)	 The equal treatment rule...............................................................	 334
(b)	 Corporate governance of public companies: board of directors......	 335
(c)	 Corporate governance and shareholders’ role...............................	 342

9.	 Corporate governance, auditors and the accuracy of financial 
statements............................................................................................. 	 348
(a)	 A brief overview of the history of regulation of financial accounts 

and of auditors...............................................................................	 349
(b)	 The US experience........................................................................	 350
(c)	 European regulation......................................................................	 352

10.	The disciplinary role of takeovers and the principal-agent perspective 
in their regulation...................................................................................	 353
(a)	 The US rules on takeovers and the contest for corporate control.	 355
(b)	 The European rules on takeovers (I): legislative history and basic 

functioning....................................................................................	 360
(c)	 The European rules on takeovers (II): takeover defences, and the 

insatisfactory state of the contest for corporate control................	 365

Section 3 The ex ante and market design approach

11.	The evolution of the rules on funds and structured products: from 
market-reliant to market-design.............................................................	 380
(a)	 Disclosure rules on financial instruments: their gradual evolution 

towards market-design views........................................................	 380
(b)	 The evolution towards market-design, consumeristic regulation 

of transparency requirements: UCITS rules.................................	 382
(c)	 Packaged retail and insurance-based investment products 

(PRIPS) and demand side transparency requirements..................	 386
(d)	 Alternative investment funds and demand side transparency 

requirements..................................................................................	 387
(e)	 Demand side transparency requirements for special funds...........	 392

202612_Quarta_Bozza_FM.indd   12 24/10/16   6:32 PM



Table of contents

© Wolters Kluwer Italia� XIII

(f)	 Simple, transparent and standardised securitisation and demand 
side transparency requirements.....................................................	 393

12.	Beyond the regulation of specific instruments: general product 
regulation and intervention, and market manipulation rules.................	 395

Section 4 The ex post approach

13.	The ex post market-reliant approach (I): liability for breach of 
mandatory disclosure provisions...........................................................	 398
(a)	 The approaches to limit potentially unlimited dawmages: tort 

limits on damages for pure economic loss, and the contract/tort 
divide.............................................................................................	 398

(b)	 Civil liability (I). The main provisions on mandatory disclosure.	 402
(c)	 Civil liability (II). Civil liability aspects concerning the 

defendant-seeker of funds: falsity, materiality, and degree of 
fault; and specificities of market abuse cases...............................	 403

(d)	 Administrative and criminal liability, and the peculiarities of 
Market Abuse................................................................................	 407

(e)	 Jurisdiction and choice-of-law issues in securities claims: 
market-reliant and market-design tensions...................................	 410

14.	The ex post and principal-agent perspective: shareholders’ suits and 
directors’ duties......................................................................................	 416
(a)	 Who owes duties to whom............................................................	 416
(b)	 Duty of care (and business judgment rule) and duty of loyalty..... 	 418

15.	The ex post and market-design perspective...........................................	 420
(a)	 The product intervention regime under MiFID/MiFIR.................	 420
(b)	 The need for insolvency proceedings for sovereign debtors.........	 421

Chapter 6 – The EU Regulation of the Supply Side of the Market

1.	 A brief introduction on financial supply and on fund-suppliers’ 
clusters: who are the investors and what are their motives?..................	 425

Section 1 The ex ante and market-reliant based approach to investment

2.	 Cross-border investing in the EU, fundamental freedoms and the 
acquis communautaire...........................................................................	 431
(a)	 Treaty provisions and evolution of the fundamental freedom of 

movement of capital and of a common commercial policy..........	 431
(b)	 The CJEU case law on foreign direct investment and on 

fundamental freedoms: the relationship between freedom to 
establish and free movement of capital.........................................	 433

3.	 Differentiating funds’ suppliers: retail and professional investors........	 437

202612_Quarta_Bozza_FM.indd   13 24/10/16   6:32 PM



Table of contents

XIV	 © Wolters Kluwer Italia

4.	 Geographic dispersion of intra-EU investment and market fragmenta-
tion affecting financial supply and cross-border investment.................	 440

Section 2 The ex ante and principal/agent approach to investment

5.	 NFC investment decisions: duty of care and shareholder empowerment?...	 442

Section 3 The ex ante and market-design approach to investment

6.	 Admitted restrictions on freedoms to establish and movements of 
capital.....................................................................................................	 445
(a)	 The CJEU case law on golden shares, golden powers and other 

national measures restricting cross-border investment.................	 445
(b)	 The protection of strategic national and European interests, 

the lack of a common or harmonized regime and the European 
uneven playing field......................................................................	 448

(c)	 Should a reciprocity clause govern the openness of Europe to 
non-EU investments?....................................................................	 449

(d)	 Channelling the flow of funds beyond the restrictions: prudential 
rules for financial institutions.......................................................	 451

Section 4 The ex post approach to investment

7.	 Market-reliant perspective: litigation for breach of mandatory 
disclosure provisions from the perspective of the investors’ side..........	 453
(a)	 Investors protected by the liability actions....................................	 453
(b)	 Defences available to the issuer, and the plaintiff-investor’s 

conduct..........................................................................................	 455
(c)	 Market-reliant mechanisms for the coordination of investors’ 

claims: Collective-Action Clauses (CACs), pari passu clauses 
and bondholders’ rights.................................................................	 459

8.	 Principal-agent perspective from a supply-side: shareholders’ standing 
to sue in derivative suits and other actions, and fiduciary principles in 
the coordination of bondholders’ rights.................................................	 462
(a)	 Shareholders’ standing in derivative suits.....................................	 462
(b)	 Shareholders’ access to annulment/rescission suits......................	 465
(c)	 Coordination of bondholders’ claims and fiduciary principles.....	 466

9.	 Market-design perspective: product intervention, class-actions, and 
investor-side considerations of sovereign restructuring and insolvency...	 469
(a)	 Reflections on the perspective of investors in the product 

intervention regime.......................................................................	 470

202612_Quarta_Bozza_FM.indd   14 24/10/16   6:32 PM



Table of contents

© Wolters Kluwer Italia� XV

(b)	 Statutorily-engineered coordination of claims: a securities class 
action for Europe?.........................................................................	 471

(c)	 Coordination of claims in proceedings for sovereign debt 
restructuring: the creditors’ side....................................................	 474

Part 4
The Composite EU Regulation of Soundness and Stability  
of Financial Intermediaries and Market Infrastructures.  

Towards an EU Prudential Code?

Chapter 7 – An Ex-Ante Approach to Financial Markets 
Infrastructure, its Soundness and Stability (I). Financial Institutions 
and EU Micro-Prudential Regulation

1.	 A brief general introduction setting the stage for Part IV......................	 479

Section 1 The market-reliant perspective on the regulation of financial 
entities

2.	 Free banking, licensing principles and marked-reliant perspectives on 
the access to financial activities: why do we still discuss (and rightly 
so) what is (and should be) included within the regulatory perimeter..	 489

3.	 The market-reliant perspective and prudential rules from Basel I to 
Basel III and beyond..............................................................................	 492
(a)	 The market-reliant perspective in the path towards the Basel 

Framework....................................................................................	 493
(b)	 Market-reliant perspectives, justification of Basel prudential 

rules, and their basic functioning..................................................	 495
(c)	 Market-reliant considerations in the inner functioning of Basel 

prudential rules: external and internal ratings...............................	 498
(d)	 Disclosure and market discipline as means to control leverage 

and liquidity: (1) the Basel Framework........................................	 499
(e)	 Disclosure and market discipline as means to control leverage 

and liquidity: (2) The special case for securitization and Special 
Purpose Entities............................................................................	 501

(f)	 Disclosure and market discipline as means to control leverage 
and liquidity: (3) other financial intermediaries...........................	 502

4.	 More market-based solutions? Pre-commitment, mandatory contingent 
capital and subordinated debt and “risk pricing” as alternatives to a 
risk-weighted capital ratio.....................................................................	 505
(a)	 Market discipline and “precommitment” approaches...................	 505

202612_Quarta_Bozza_FM.indd   15 24/10/16   6:32 PM



Table of contents

XVI	 © Wolters Kluwer Italia

(b)	 Mandatory subordinated debt and contingent capital, and their 
influence in Total-Loss Absorbency Capacity (TLAC) and 
Minimum Requirements of Own Funds and Eligible Liabilities 
(MREL).........................................................................................	 506

(c)	 Pricing deposit insurance to limit moral hazard ..........................	 509

Section 2 The principal-agent perspective

5.	 Risk-management and governance of financial institutions and funds: 
an introduction.......................................................................................	 511
(a)	 Banks and investment firms: the (in)adequacy of a principal-agent 

approach to the soundness/stability of financial institutions.......... 	 511
(b)	 Funds: the (in)adequacy of governance models for funds............	 513

6.	 Banks governance and risk-management under the Basel Framework...... 	 514
7.	 The governance of Collective Investment Schemes (CIS)....................	 517
8.	 The governance of hedge funds.............................................................	 519
9.	 The governance of central counterparties (CCPs) and central securities 

depositaries (CSDs)...............................................................................	 521
10.	Remuneration in financial institutions: rewarding merit while coping 

with risk. For how long will distributional justice be out of the picture?... 	 523
(a)	 Policy perspectives........................................................................	 523
(b)	 Scope of application of remuneration rules and guidelines..........	 526
(c)	 Functioning of remuneration rules: (1) Governance.....................	 529
(d)	 Functioning of remuneration rules: (2) Mandatory restrictions 

on variable components, risk-alignment and timing.....................	 530

Section 3 The market-design perspective (I). The Basel Framework for 
banking institutions

11.	An interest-group approach to the path towards Basel..........................	 533
12.	Institutional choices in the definition of capital, and capital ratios.......	 535

(a)	 The elusive definition of “capital”. Tier 1, 2, CET1, combined 
buffer (capital conservation, countercyclical and systemic risk 
buffers) and Pillar 2 requirements.................................................	 535

(b)	 Prudential and resolution requirements: Minimum requirements 
of Own Funds and Eligible Liabilities (MREL)...........................	 541

(c)	 The ideal ratio. Should assets be risk-weighted?..........................	 543
13.	Risk-weighted assets. Standardized and Internal Ratings-Based (IRB) 

approaches, Credit Risk Mitigation (CRM) and operational risk.........	 544
(a)	 Standardized approach (SA) and external ratings.........................	 544
(b)	 Internal Ratings-Based (IRB) approach (I). General aspects: 

basic formula, “foundation” IRB, and “advanced” IRB...............	 546

202612_Quarta_Bozza_FM.indd   16 24/10/16   6:32 PM



Table of contents

© Wolters Kluwer Italia� XVII

(c)	 Internal Ratings-Based (IRB) approach (II). The IRB formula 
and its components........................................................................	 548

(d)	 Credit Risk Mitigation (CRM)......................................................	 553
(e)	 Operational risk (OR)...................................................................	 555

14.	Prudential rules’ “new” challenges: market risk and liquidity risk.......	 556
(a)	 Investment banking, market risk and trading book exposures (I). 

General considerations and inclusion in the trading book............	 556
(b)	 Investment banking, market risk and trading book exposures (II). 

Standardized Method and Internal-Models approach...................	 558
(c)	 Liquidity risk, and liquidity framework........................................	 562

Section 4 The market-design perspective (II). The elusive “perimeter” of 
regulated institutions. “Peculiar” institutions, indirect and direct regulation

15.	“Peculiar” institutions, and the growth of leverage, liquidity and 
risk outside the regulatory perimeter. Shadow banking and financial 
infrastructures........................................................................................	 565
(a)	 Shadow banking entities, regulatory perimeter and liquidity 

framework.....................................................................................	 565
(b)	 Limiting risk while enhancing competition: from shadow 

banking to “fin-tech”.....................................................................	 569
(c)	 “Pure” financial market infrastructures: CCPs and CSDs............	 573

16.	Regulation of exposures (indirect regulation of non-bank entities) (I). 
The Basel counterparty risk regime.......................................................	 574
(a)	 General aspects, and evolution of counterparty risk rules............	 574
(b)	 Credit Value Adjustment (CVA) and exposures to Central 

Counter Parties (CCPs).................................................................	 575
(c)	 The large exposures regime..........................................................	 576

17.	Regulation of exposures (indirect regulation of non-bank entities) (II). 
Off-balance sheet items and securitization............................................	 577
(a)	 Prudential rules’ approach to off-balance sheet items, and the 

“problem” of securitization ..........................................................	 577
(b)	 Basel rules and Credit Risk Transfer (CRT).................................	 579
(c)	 Risk-weights for securitization exposures....................................	 581
(d)	 Risk retention requirements (skin-in-the-game) for securitiza-

tion exposures...............................................................................	 583
18.	Structural measures, and segregation of financial activities: Volcker 

rule, ring-fencing, and balkanization of banking..................................	 584
19.	Direct regulation of shadow banks and “other” financial institutions...	 591

202612_Quarta_Bozza_FM.indd   17 24/10/16   6:32 PM



Table of contents

XVIII	 © Wolters Kluwer Italia

(a)	 Regulation of “shadow banks” (I): money market funds (MMFs), 
portfolio regulation, redemptions and limits on Net Asset Value 
(NAV) funds..................................................................................	 591

(b)	 Regulation of “shadow banks” (II): hedge funds..........................	 595
(c)	 Regulation of “shadow banks” (III). “Other” shadow banking 

entities: legal implications of a commitment to address the 
“perimeter” problem.....................................................................	 595

(d)	 Prudential rules for financial market infrastructures (CCPs and 
CSDs)............................................................................................	 597

Chapter 8 – An Ex-Ante Approach to Financial Markets 
Infrastructure, its  Soundness and Stability (II). The EU Financial 
Infrastructure and Systemic Stability

Section 1 Market-reliant perspectives on market infrastructures and macro-
stability

1.	 Market-reliant perspectives on the creation of financial infrastructure 
“links”: payment/money networks, securities holding, collateral and 
derivatives..............................................................................................	 601
(a)	 Private elements of payment and money networks.......................	 601
(b)	 Proprietary interests in financial instruments, and their holding...... 	 603
(c)	 Private law and governance elements of repos and securities 

lending...........................................................................................	 607
(d)	 Private law and governance elements of OTC derivatives............	 609
(e)	 Privately-ordered elements of securitization and bankruptcy-

remote transactions.......................................................................	 611
2.	 Market-reliant perspectives on trading and information infrastructures...	 613

(a)	 A brief overview of securities’ market structure: trading venues’ 
fragmentation, consolidation and internationalisation.................. 	 613

(b)	 Securities markets and Self-Regulatory Organizations (SROs)....	 620
(c)	 Industry bodies and self-regulatory rules in the derivatives 

market...........................................................................................	 623
(d)	 Information infrastructures. Rules for insider dealing and rating 

agencies, and the tensions between self-regulatory, transparency, 
and prescriptive approaches..........................................................	 625

3.	 Market-reliant perspectives on macroprudential stability: information 
infrastructure and internalization of systemic risk................................	 628
(a)	 Financial crisis and a new information infrastructure: collateral-

ized transactions (derivatives and securities financing) and trade 
repositories....................................................................................	 628

(b)	 The internalization of systemic risk: taxation and contributions...... 	 631

202612_Quarta_Bozza_FM.indd   18 24/10/16   6:32 PM



Table of contents

© Wolters Kluwer Italia� XIX

Section 2 The principal-agent perspective on market infrastructure, its 
soundness and stability

4.	 Principal-agent perspectives on payment, securities holding, hedging 
and collateral infrastructures: fiduciary duties in custody, and their 
tenuous presence in other links..............................................................	 634
(a)	 A general perspective on fiduciary duties and relationships.........	 634
(b)	 Custody and safekeeping duties on money and securities............	 638
(c)	 Custody and safekeeping in investment management: the role of 

the depositary................................................................................	 643
(d)	 The (missing) principal-agent perspective in collateralized 

transactions (including derivatives)..............................................	 644
(e)	 The (weak) principal-agent mechanisms on securitization and 

structured transactions: collateral managers and trustees.............	 645
5.	 Principal-agent perspectives on trading and information infrastructures: 

conflicts of interest and best execution, marketing and advice duties, 
and investment management duties.......................................................	 647
(a)	 General approach, conflict of interest and best execution rules....... 	 647
(b)	 Duties on the marketing and advising of financial services: fair 

dealing, suitability and loyalty......................................................	 659
(c)	 Duties on investment management...............................................	 663
(d)	 Information infrastructures and intermediaries (I). 

Market soundings, investment research, and investment 
recommendations..........................................................................	 668

(e)	 Information infrastructures and intermediaries (II). Rules for 
rating agencies..............................................................................	 671

6.	 Principal-agent perspectives on macroprudential stability....................	 674
(a)	 Fiduciary duties across the investment chain................................	 674
(b)	 Shadow banking and collateral reuse: a principal-agent approach 

based on transparency and consent................................................ 	 675

Section 3 The market-design perspective on market infrastructure, its 
soundness and stability

7.	 Market-design perspectives on the infrastructure configuring financial 
rights......................................................................................................	 678
(a)	 Monetary policy implementation and central banks’ operating 

procedures.....................................................................................	 678
(b)	 Market design elements of payment systems................................	 683
(c)	 A market-design perspective on securities holding, clearing and 

settlement infrastructures, and their links.....................................	 687

202612_Quarta_Bozza_FM.indd   19 24/10/16   6:32 PM



Table of contents

XX	 © Wolters Kluwer Italia

(d)	 A market-design perspective on collateralized transactions (I): 
centralization of clearing for derivatives, repos and securities 
lending...........................................................................................	 693

(e)	 A market-design perspective on collateralized transactions (II): 
collateral and liquidity..................................................................	 702

(f)	 A market-design perspective on of securitization and bankruptcy-
remote transactions.......................................................................	 706

8.	 Market-design perspectives on trading and information 
infrastructures........................................................................................	 707
(a)	 Trading venues (I). Decentralized trading, fragmentation and the 

need for transparency....................................................................	 707
(b)	 Trading venues (II). Transparency regime for trading venues and 

(equity and non-equity) financial instruments..............................	 712
(c)	 Market manipulation and algorithmic high-frequency trading 

(HFT)............................................................................................	 718
(d)	 Short-selling rules in the EU.........................................................	 725
(e)	 Market-design elements in the rules for rating agencies..............	 731
(f)	 Investment firms’ duties: regulated clusters of (intermediated)  

demand- and (intermediated) supply-side.....................................	 733
9.	 Market-design perspectives on macroprudential stability.....................	 742

(a)	 The new (and controversial) role of central banks........................	 743
(b)	 (Macro) shadow banking, liquidity, and collateral.......................	 746
(c)	 Controlling speculative flows: capital controls and financial 

taxes..............................................................................................	 751
(d)	 Finance’s connected infrastructure: network externalities and 

contagion.......................................................................................	 754

Chapter 9 – An Ex-Post Approach to Market Infrastructure, 
Soundness and Stability

Section 1 The market-reliant perspective

1.	 Financial infrastructures, and the enforcement of contract and property 
rights, upon breach, and upon insolvency..............................................	 759
(a)	 Enforcement and interpretation of “financial infrastructure” 

contracts: OTC derivatives and their issues..................................	 759
(b)	 Property rights over financial assets, with special reference to 

bankruptcy: custody arrangements, and securities held with an 
intermediary..................................................................................	 764

(c)	 The enforcement of collateral protections upon insolvency.........	 767

202612_Quarta_Bozza_FM.indd   20 24/10/16   6:32 PM



Table of contents

© Wolters Kluwer Italia� XXI

(d)	 The enforcement of complex security arrangements upon 
insolvency, with special consideration of bankruptcy-remote 
transactions...................................................................................	 769

(e)	 The enforcement of financial infrastructure private arrangements: 
from market-reliance to market-design.........................................	 773

2.	 An enforcement perspective for market-reliant rules on trading and 
information infrastructures....................................................................	 774
(a)	 Private solutions to malpractice and market downturns: 

enforcement of SROs rules and market-making obligations........	 774
(b)	 Enforcement of disclosure rules via civil actions against trading 

and information intermediaries.....................................................	 777

Section 2 The principal-agent views from an enforcement perspective

3.	 Principal-agent perspective and the creation and holding of rights over 
financial instruments..............................................................................	 787
(a)	 Financial intermediaries and risk management duties: are bank 

directors (or should they be) subject to a distinct fiduciary 
standard?.......................................................................................	 787

(b)	 Fiduciary principles and protective mechanisms in the law of 
custody (proprietary remedies and damages)...............................	 791

(c)	 Fiduciary principles in the context of debtor-creditor 
relationships..................................................................................	 793

4.	 Principal-agent perspectives upon enforcement and trading 
infrastructures: trading, marketing and management........................... 	 795
(a)	 Execution of orders: fair trading and best execution duties..........	 795
(b)	 Duties on the marketing of financial products..............................	 797
(c)	 Investment management duties.....................................................	 800

Section 3 The market-design perspective (I). Intervention, resolution and 
bankruptcy protection

5.	 Intervention, resolution and liquidation................................................	 805
(a)	 The rationale for bank resolution. Tackling the problems of 

coordination, funding and complexity through a single resolution 
regime, funds, and resolution planning.........................................	 805

(b)	 Early intervention..........................................................................	 813
(c)	 Resolution: thresholds, goals and tools.........................................	 814
(d)	 Creditor treatment (I): the bail-in tool (write-down and conversion 

of capital and debt instruments)....................................................	 817
(e)	 Creditor treatment (II). The enforcement of (collateralized) 

financial contracts.........................................................................	 822

202612_Quarta_Bozza_FM.indd   21 24/10/16   6:32 PM



Table of contents

XXII	 © Wolters Kluwer Italia

(f)	 Intervention and recovery of other financial market 
infrastructures: CCPs and CSDs...................................................	 826

6.	 Backstopping and dealing with liquidity crises in financial institutions 
and markets............................................................................................	 829
(a)	 Liquidity crisis management via trading restrictions in financial 

markets: circuit-breakers, short-selling interventions and other 
firewalls.........................................................................................	 829

(b)	 Solvency backstops: deposit insurance systems...........................	 835
(c)	 Special financing in a resolution context; resolution funds, 

voluntary deposit guarantee schemes and financial stability 
instruments....................................................................................	 841

(d)	 Individual and systemic liquidity backstops: central bank 
liquidity facilities..........................................................................	 843

202612_Quarta_Bozza_FM.indd   22 24/10/16   6:32 PM



http://shop.wki.it/Cedam/Libri/Eu_Financial_Law_An_introduction_s608967.aspx?utm_source=estpdf&utm_medium=shopwki&utm_campaign=estratto

